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PROPOSITION 65 — OEHHA PROPOSES SAFE HARBOR
CONCENTRATIONS AND BLANKET PROTECTIONS FOR
EXPOSURES TO ACRYLAMIDE AND OTHER LISTED

CHEMICALS IN COOKED OR HEAT PROCESSED FOODS

Aug 10, 2020

On August 4, 2020, the Office of Environmental Health Hazard Assessment (OEHHA), the lead
agency that implements Proposition 65 and has the authority to promulgate and amend
regulations, released a proposed regulation providing that intake of listed chemicals formed by
cooking or heat processing foods would not represent an exposure for the purposes of Proposition
65 if the concentrations are reduced to the lowest level currently feasible. The proposed regulation
would also establish maximum concentration levels for acrylamide in specific foods that are
deemed by OEHHA to be the lowest levels currently feasible. Concentrations of acrylamide at or
below the level identified for the specified products would not require a warning. Public comments
concerning this proposed action must be received by OEHHA by October 6, 2020.

Proposition 65 prohibits a person in the course of doing business from knowingly and intentionally
exposing any individual to a chemical that has been listed as known to the state to cause cancer or
reproductive toxicity without first giving clear and reasonable warning to such individual. An
exemption from the warning requirement is provided when the exposure is below established safe
harbor levels.

Currently, there are regulatory exceptions from the warning requirement for exposures to naturally
occurring chemicals in foods, specific concentrations of naturally occurring arsenic in rice, and for
certain exposures to listed chemicals in water or air. The proposed regulation would create an
additional exception from the warning requirement for listed chemicals that are unavoidably
created in foods during cooking or heat processing and that have been reduced to the lowest level
currently feasible, creating a strong incentive for businesses to reduce such chemicals to these
levels.

With respect to the acrylamide maximum concentration levels, OEHHA proposes the following:


https://oehha.ca.gov/media/downloads/crnr/regtext080720.pdf

Foods/Food groups Maximum average Maximum
concentration level unit
{ppb) concentration
level b
Almonds, roasted, roasted almond 225 —
butter, and chocolate-covered almonds
Bread, non-wheat-based products 100 —
including loaves, rolls, buns, baguettes

Bread, wheat-based products including 50
loaves, rolls, buns,_baguettes

Cookies, animal and animal crackers 75 100
(sweet)

Cookies, thin and crispy 281 200
Cookies,sandwich wafers 115 —
Crackers, savory, including cnspbread 350 450
Potato products, French fried potatoes 280 400
Potato or sweet potato products, not 350 490

othermise specified, such as hash
browns and potato puffs
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Potato or sweet potato products,_sliced 281
chips

Prune juice, 100% (not from 250

concentrate)

—

Prune juice, made with concentrate 50
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The proposal would amend Title 27, California Code of Regulations, by adopting Section 25505 -
Exposures to Listed Chemicals in Cooked or Heat Processed Foods.

The proposed regulation is expected to receive significant public comments from all sides of the
Proposition 65 community, so the form that it will take if and when it is ultimately adopted is very
much up for debate. Companies should therefore consider revising their manufacturing processes
to ensure that they are reducing the concentration to the lowest level feasible, or meeting the
maximum concentration levels discussed above, but should be aware that both standards may
change in the final version of the regulation.

More information on our Proposition 65 Team and our relevant experience is available by
clicking here. Please reach out to us for any advice or assistance in evaluating your company’s
strategy regarding OEHHA's proposal.


https://d11m3yrngt251b.cloudfront.net/images/content/8/2/v2/82404/California-Proposition-65-Practice-Flyer-v1.PDF.pdf

RELATED PRACTICE AREAS

= Retail & Consumer Products

MEET THE TEAM

.o
A-\i\ﬂw\kwwur-“ '§X\ - ‘

[ — —

Merrit M. Jones

San Francisco

merrit.jones@bclplaw.com
+1 415 675 3435

This material is not comprehensive, is for informational purposes only, and is not legal advice. Your use or receipt
of this material does not create an attorney-client relationship between us. If you require legal advice, you should
consult an attorney regarding your particular circumstances. The choice of a lawyer is an important decision and
should not be based solely upon advertisements. This material may be “Attorney Advertising” under the ethics and
professional rules of certain jurisdictions. For advertising purposes, St. Louis, Missouri, is designated BCLP’s
principal office and Kathrine Dixon (kathrine.dixon@bclplaw.com) as the responsible attorney.
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